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Doc.  No.  3. 

Communication  from  the  Secretary  of  the  Commonwealth,  relative 
to  correspondence  of  Wheeling  Bridge  case. 


READ — January  24,  1852. 


Secretary’s  Office,  ) 
Harrisburg,  January  24,  1852.  $ 

Hon.  John  S.  Rhey, 

Speaker  of  the  House  of  Representatives : 

Sir: — In  obedience  to  a  resolution  of  the  House  of  Representatives,  requesting  tlie 
Governor  to  furnish  to  that  body  “all  the  correspondence  he  may  have  had  with  the 
counsel  of  Pennsylvania  and  counsel  of  Wheeling  bridge  company,  or  State  of  Vir¬ 
ginia,”  relative  to  withdrawing  the  action  now  pending  between  the  State  of  Penn¬ 
sylvania  and  said  bridge  company,  I  herewith  transmit  copies  of  all  the  correspondence 
on  that  subject,  remaining  on  file,  in  this  department. 

I  have  the  honor  to  be,  with  great  respect, 

Your  obedient  servant, 

F.  W.  HUGHES, 

Secretary  of  the  Commonwealth, 


fCopy.] 


Hon.  William  F.  Johnston, 

Governor  of  Pennsylvania’. 


Washington,  June  3,  1851. 


Dear  Sir: — My  object  in  addressing  you  is  to  ascertain  when  and  where  it  will 
suit  your  convenience  to  grant  me  a  personal  interview,  in  regard  to  the  suit  now 
pending  in  the  Supreme  Court  of  the  United  States,  between  Pennsylvania  and  the 
Wheeling  and  Belmont  Bridge  Company. 

I  am,  as  you  may  probably  know,  one  of  the  counsel  of  the  bridge  company,  and  my 
object  is  to  ascertain  whether  there  cannot  be  an  amicable  adjustment  of  the  contro¬ 
versy. 

With  regard  to  the  merits  of  the  pretensions  of  the  parties,  or  the  probable  issue  of 
the  cause,  I  shall  have  nothing  to  say.  Those  are  matters  to  be  discussed  before  the 
Court,  if  the  parties  insist  upon  having  their  rights  finally  adjudicated  there. 

But  there  are  considerations  of  an  entirely  different  character,  which  it  seems  to  me 
are  entitled  to  the  grave  consideration  of  the  citizens  of  Pittsburg  particularly,  and  of 
the  State  of  Pennsylvania  at  large. 

Taking  it  for  granted,  that  the  pretensions  of  Pennsylvania  are  well  founded,  that 
the  Wheeling  bridge  is  an  obstruction  to  commerce,  and  that  under  the  judgment  of 
the  Supreme  Court  it  should  be  taken  down,  what  would  be  the  consequence  ?  Is  it 
to  be  supposed  that  the  bridge  and  aqueduct  at  Pittsburg,  the  bridge  some  thirty 
miles  above  Pittsburg,  and  the  bridge  at  Brownsville,  will  be  allowed  to  stand  ?  They 
are,  all  over,  navigable  streams,  which  are  recognized  as  commercial  highways.  The 
only  principle  upon  which  the  Wheeling  bridge  can  be  abated,  is,  that  no  such  ob¬ 
struction  to  navigation  and  commerce  can  be  tolerated.  That  principle  will  sweep 
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them  all  away ;  and  it  requires  no  spirit  of  prophecy  to  foretell  what  will  be  the  con¬ 
sequences  to  Pittsburg  of  being  comparatively  isolated,  by  cutting  off  the  present 
ready  means  of  access  to  the  fertile  country  on  the  opposite  sides  of  the  Monongahela 
and  Allegheny. 

I  do  not,  however,  propose  to  discuss  the  matter,  but  merely  to  indicate  the  object 
of  the  interview  which  I  respectfully  ask  of  you. 

With  great  respect,  your  obedient  servant, 

ALEX.  H.  II.  STUART. 


[Copy.] 

Harrisburg,  June  4, 1851. 

My  Dear  Sir  : — My  want  of  knowledge  of  the  facts,  in  regard  to  the  suit  pending 
in  Supreme  Court  of  United  States,  between  the  Commonwealth  of  Pennsylvania 
and  the  bridge  company,  as  well  as  the  absence  of  all  authority  to  adjust  the  matter, 
without  first  consulting  the  attorneys,  resident  in  Pittsburg,  and  who  represent  the 
State dn  the  controversy,  has  induced  me  to  request  permission  to  furnish  them  with 
the  contents  of  your  letter  before  any  way  or  place  of  interview  is  designated  on  my 
part.  If  I  have  this  permission,  I  will  take  pleasure  in  acceding  to  your  wishes  at 
the  first  moment  of  relief  from  pressing  official  engagements. 

Whatever  may  be  the  answer,  I  shall  endeavor  to  seize  so  favorable  an  opportunity 
of  making  your  personal  acquaintance. 

Please  advise  me  at  your  earliest  convenience. 

I  have  the  honor  to  remain,  truly  yours, 

WM.  F.  JOHNSTON. 


[Copy.] 

Washington,  June  6,  1851. 

Hon.  Wm.  F.  Johnston, 

My  Dear  Sir: — I  pray  you  to  accept  my  thanks  for  your  kind  and  courteous  reply 
to  my  letter,  in  regard  to  the  Wheeling  bridge  case.  I  did  not  presume  that  you 
would  undertake  to  enter  into  any  arrangement,  in  regard  to  the  proposed  compromise, 
without  full  consultation  with  the  counsel  and  the  persons  directly  interested.  But  I 
thought  it  most  proper  to  introduce  the  subject  to  their  notice,  through  you,  as  the 
Governor  of  the  State,  inasmuch  as  the  State  is  the  plaintiff  on  the  record.  I  wished, 
moreover,  to  draw  your  attention  to  the  particular  view  of  the  case  which  I  have  sug¬ 
gested,  so  that  if  you  thought  it  correct,  I  might  have  your  aid  in  presenting  it  pro¬ 
perly  to  the  counsel.  I  will,  therefore,  esteem  it  a  favor  if  you  will  communicate  the 
substance  of  my  letter  to  the  authorities  of  Pittsburg  and  her  counsel. 

As  I  stated  in  my  former  letter,  I  do  not  wish  to  be  regarded  in  this  negotiation  as 
expressing  any  opinion  in  regard  to  the  merits,  or  probable  issue  of  the  cause.  My  rela¬ 
tion  to  it,  as  counsel  for  one  of  the  parties,  would  forbid  any  such  course,  for  I  could 
not  consent  to  place  myself  in  a  position  in  which  any  thing  I  might  say  would 
naturally  be  referred  to  my  interests  and  prejudices  as  an  advocate. 

What  I  desire,  is,  to  present  to  the  citizens  of  Pittsburg,  the  enquiry,  whether 
success  would  not  be  more  fatal  to  their  interests  than  defeat.  And  assuming  for  the 
present  that  they  will  succeed,  whether  it  would  not  be  well  for  them  to  adopt  such 
measures  as  will  save  them  from  the  calamities  incident  to  a  victory ! 

If  the  bridge  at  Wheeling  is  abated,  it  must  be  obvious  that  upon  the  same  prin¬ 
ciples  every  bridge  and  aqueduct  at  Pittsburg  must  share  the  same  fate.  The  question 
then  resolves  itself  into  a  comparison  between  the  advantages  of  preserving  the  present 
means  of  communication  between  Pittsburg  and  the  opposite  banks  of  the  two  rivers, 
and  the  disadvantages  resulting  from  the  continuance  of  the  bridge  at  Wheeling.  If 
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the  people  of  Pittsburg  think  the  removal  of  the  bridge  at  Wheeling  is  of  such  im¬ 
portance  as  to  require  its  abatement  at  the  expense  of  their  bridges  and  aqueducts, 
they  will  be  right  to  persevere  in  their  efforts  to  remove  it.  If,  on  the  contrary,  they 
shall  think  that  their  own  bridges,  &c.,  are  of  great  importance  to  their  interests,  and 
that  they  should  not  be  sacrificed  for  such  remote  benefits  as  are  to  accrue  from  the 
destruction  of  the  Wheeling  bridge,  they  will,  as  sensible  men,  ponder  long  before 
they  will  pay  such  a  price  for  such  an  inconsiderable  and  speculative  benefit. 

I  do  not  propose,  however,  to  argue  the  case.  All  I  desire  now  is  merely  to  state 
the  case  clearly,  as  it  stands,  that  it  may  be  duly  considered. 

If  the  proposition  which  I  have  submitted  should  be  favorably  received,  and 
authority  be  given  to  you  to  enter  into  a  negotiation  on  the  subject,  it  will  give  me 
great  pleasure  to  meet  you  at  Harrisburg  at  such  time  as  may  suit  your  convenience. 

With  great  respect,  your  obedient  servant, 

ALEX.  H.  II.  STUART. 


[Copy.] 

Messrs.  Stanton  &  Darragh  : 

Dear  Sirs  : — Please  give  an  attentive  and  early  consideration  of  the  enclosed 
correspondence  between  the  Hon.  A.  II.  II.  Stuart  and  myself,  on  the  subject  to  which 
his  first  letter  refers. 

I  shall  be  governed  entirely  by  the  advice  and  action  of  the  counsel  of  the  Com¬ 
monwealth  in  the  above  matter.  If  a  meeting  should  take  place,  I  should  feel 
gratified  by  having  your  views  very  fully,  or  the  personal  presence  of  either  or  both 
of  you. 

With  high  regard,  I  am,  most  truly,  yours, 

WM.  F.  JOHNSTON. 

June  9,  1851. 


[Copy.] 

To  His  Excellency,  William  F.  Johnston, 

Governor  of  Pennsylvania : 

Sir  : — Having,  pursuant  to  your  request,  carefully  considered  the  correspondence 
between  yourself  and  the  Honorable  Alex.  H.  H.  Stuart,  in  relation  to  the  pending 
controversy  between  the  State  of  Pennsylvania  and  the  Wheeling  bridge  company, 
we  would  respectfully  express  the  opinion  that  no  arrangement  of  that  controversy 
can  be  made,  save  by  a  decision  of  the  Supreme  Court  of  the  United  States. 

For  this  opinion  we  assign  the  following  reasons  : 

The  suit  now  pending  is  not  predicated  upon  any  abstract  right  to  free  navigation — 
neither  is  it  founded,  as  some  suppose,  upon  the  declaration  contained  in  the  ordi¬ 
nance  of  1787,  that  the  waters  leading  into  the  Mississippi  shall  be  common  high¬ 
ways;  which  ordinance  has  lately  been  decided  to  be  not  now  in  force.  The  action 
proceeds  on  the  ground  of  a  special  injury  to  the  public  works  owned  by  the  State  of 
Pennsylvania,  to  which  the  Ohio  river  is  a  highway  and  outlet,  and  upon  an  express 
compact  of  18th  December,  1789,  by  the  State  of  Virginia,  that  the  use  and  naviga¬ 
tion  of  the  Ohio  river  through  her  territory  should  be  free.  Mr.  Stuart  seems  to 
be  under  the  mistaken  impression  that  the  controversy  relates  only  to  private  and 
local  interests  at  Pittsburg,  which  being  appeased,  would  settle  the  question.  It  is 
true  that  important  private  interests  at  Pittsburg  are  injuriously  affected,  and  these, 
to  some  extent,  have  shared  in  this  contest ;  but  other  public  interests  of  great  mag¬ 
nitude  are  involved.  Had  the  case  stood  merely  upon  Pittsburg  rights  and  interests, 
jurisdiction  would  not  have  been  entertained  by  the  Supreme  Court.  But  injury  to 
public  improvements  owned  by  the  State,  constructed  after  the  stipulation  of  1789, 
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and  completed  long  before  t'ne  erection  of  the  bridge  forming  the  gravamen  of  com¬ 
plaint,  the  defendants  in  their  answer,  “  admitted  that  the  navigation  of  the  Ohio 
was  important  to  those  works,  and  that  their  value  would  he  injuriously  affected,  if, 
from  any  cause,  the  passage  of  steamboats  from  Pittsburg  were  obstructed  or  im¬ 
paired.” 

The  jurisdiction  of  the  Supreme  Court  being  sustained  upon  this  admission,  a  ref¬ 
erence  to  ascertain  the  fact  of  obstruction  was  made  to  an  eminent  jurist  of  New  York, 
Chancellor  Walworth — who,  after  full  proof,  has  decided  and  reported  to  the  Court 
that  the  Wheeling  bridge  is  an  obstruction  to  navigation  of  the  Ohio  river  by  steam¬ 
boats.  (Walworth’s  report,  page  45).  This  fact  being  thus  adjudged  by  the  com¬ 
missioner  of  the  Supreme  Court,  and  the  injurious  consequences  to  the  public  works 
of  Pennsylvania  (wholly  aside  from  any  local  injury  to  Pittsburg  or  its  citizens), 
standing  admitted  by  the  defendants  upon  the  record,  it  would  seem  that  the  only 
admissable  arrangement  would  be  a  redress  of  that  injury,  by  elevating  the  bridge 
twenty-eight  feet  in  manner  recommended  by  Chancellor  Walworth.  His  recommen¬ 
dation  was  made  avowedly  as  a  compromise,  by  an  impartial  and  competent  referee. 
It  is  less  than  the  complainant  is  entitled  to  upon  the  proof,  and  falls  short  of  what 
seems  in  the  most  impressive  manner,  to  be  demanded  by  the  State  of  Pennsylvania. 

Prior  to  1844  numerous  applications  to  Congress  for  a  bridge  at  Wheeling  were 
successfully  resisted  by  the  Pennsylvania  delegation,  on  the  ground  of  her  interests 
in  ship  building,  and  in  the  trade  of  the  western  and  southern  States,  which  such 
bridge  might  injure  by  obstructing  navigation  in  high  water.  In  1844,  by  special 
resolution,  the  Pennsylvania  senators  were  instructed,  and  her  representatives  requested 
“  to  oppose  every  proposition  for  the  erection  of  a  bridge  at  Wheeling  or  any  other 
point  on  the  Ohio  river.”  ( Resolutions ,  26th  January,  1844).  And  in  February,  1850, 
pending  the  present  suit,  and  after  the  defendants  had  publicly  threatened  the  retalia¬ 
tion  now  intimated  by  their  counsel,  it  was  unanimously  resolved  by  both  branches  of 
the  Legislature,  that  the  present  suit  “  he  prosecuted  to  final  judgment,  decree,  and 
execution,  for  abatement  of  said  nuisance.”  ( Joint  resolutions,  February ,  1850). 

This  legislative  action  would  seem  to  present  an  absolute  bar  to  any  other  mode  of 
arrangement  than  by  decision  of  court,  its  final  decree  and  execution. 

It  may  be  proper,  moreover,  to  allude  to  certain  other  facts  which  may  have  an 
important  bearing  upon  the  question,  whether  any  arrangement  short  of  judicial 
decision  should  be  made.  This  suit  having  been  commenced  by  the  Attorney  General 
before  the  erection  of  the  bridge,  and  as  soon  as  its  elevation  was  known  a  full  hearing 
was  had  before  one  of  the  Judges  of  the  Supreme  Court,  who  decided  the  bridge  to 
be  an  unlawful  obstruction  of  navigation,  injurious  to  the  State  of  Pennsylvania,  and 
in  violation  of  an  express  condition  of  the  charter  granted  by  the  Legislature  of 
Virginia.  After  this  decision,  and  after  frequent  notorious  interruptions  of  navigation 
at  the  bridge,  by  which  steamboats  that  had  been  engaged  in  navigation  before  the 
charter  was  granted,  were  compelled  to  stop  on  their  voyages  to  and  from  the  ports  of 
Pennsylvania,  and  to  discharge  at  Wheeling  their  freight  and  passengers,  the  Legis¬ 
lature  of  Virginia  assuming  exclusive  sovreignty  and  dominion  over  the  Ohio  river, 
passed  an  act  expressly  to  legalize  the  structure  that  had  been  erected  in  direct  dis¬ 
regard  of  the  chartered  condition  prohibiting  any  obstruction  to  navigation.  Planting 
themselves  on  this  assumed  sovreignty  of  Virginia,  the  defendants,  in  their  second 
supplemental  answer,  set  forth  the  above  act,  averring  “  that  the  Legislature  of  Vir- 
A-  ginia  had  full  and  complete  power  to  pass  said  law,  and  that  it  was  binding  on  the 
State  of  Pennsylvania-,”  and  on  this  ground  alone  in  that  answer  their  defence  rests. 
At  their  last  session  the  same  authority  and  jurisdiction  was,  by  joint  resolution, 
claimed  by  the  Legislature  of  Virginia,  with  a  resolve  to  defend  it.  (  Virginia,  Doc. 
No.  45). 

Now,  when  it  is  considered  that  the  Ohio  river  is  the  natural'and  only  out-let  to  the 
Gulf  of  Mexico  for  Pennsylvania  lumber,  coal,  and  other  products,  mineral  and 
manufactured,  and  that  it  is  the  great  highway  by  which  the  products  of  western 
and  southern  States  reach  her  ports,  the  significance  of  such  an  assumption  of 
exclusive  sovreignty  and  dominion  by  any  bordering  State,  and  especially  by  one 
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that,  by  express  compact,  having  renounced  such  sovreignty,  resolves  now  to  main¬ 
tain  it — cannot  be  too  highly  appreciated. 

In  view  of  these  circumstances,  it  may,  perhaps,  be  thought  that  the  value  of 
Pennsylvania  commerce  on  the  Ohio  river,  and  the  obligation  to  enforce,  for  the 
benefit  of  her  citizens,  a  State  compact,  independent  of  any  question  immediately 
relating  to  the  Wheeling  bridge  and  Pittsburg  interests,  require  that  this  legislative 
assumption  by  Virginia  should  be  brought  at  once  to  a  judicial  test  before  the  consti¬ 
tutional  tribunal;  and  that  no  consideration  could  sanction  an  arrangement  that 
would  leave  such  adverse  assumption  upon  record  in  the  Supreme  Court.  Follow¬ 
ing  the  example  of  Virginia,  the  States  of  Ohio  and  Kentucky  authorized,  last 
winter,  the  erection  of  bridges  over  the  Ohio  river — one  at  Louisville,  the  other  at 
Steubenville,  twenty  miles  above  Wheeling.  Both  States  had  previously  chartered  a 
bridge  at  Cincinnati,  and  others  are  projected.  If  this  assumed  right  is  now  suffered 
ito  remain  undecided,  it  will  soon  be  too  late  to  question  it.  Abandonment  of  the 
present  suit  would,  therefore,  be  equivalent  to  abandoning  Pennsylvania  commerce 
on  the  Ohio  river  to  the  unchecked  legislation  and  rival  interests  of  bordering  States. 

Finally,  it  is  to  be  remarked,  that  although  the  Wheeling  bridge  stands  adjudged 
to  be  an  obstruction  to  navigation,  and  confessed  of  record  to  be  injurious  to  Penn¬ 
sylvania,  yet  no  proposition  is  made  to  remove  the  evil,  or  remedy  the  injury;  but 
only  a  proposition  for  Pennsylvania  to  abandon  her  suit  for  redress,  under  pain  of 
retaliation  on  the  bridges  and  aqueducts  erected  over  the  Allegheny  and  Monongahela 
rivers. 

In  regard  to  this  intimation,  it  may  be  observed : 

1st.  When  these  improvements  were  made,  Virginia  had  not,  nor  has  she  now, 
any  State  improvements  on  those  rivers  to  be  prejudiced  by  bridges  and  aqueducts, 
and  hence  no  proceedings  can  be  sustained  against  them  by  that  State.  Individuals 
must  seek,  for  themselves,  redress  for  any  injury  to  navigation.  Against  the  State 
of  Pennsylvania,  citizens  of  other  States  can  bring  no  suit ;  her  aqueducts  are,  there¬ 
fore,  safe  against  all  hazards.  The  bridge  companies  are  private  corporations,  that 
have  means  to  defend  themselves,  and  with  them  the  State  has  nothing  to  do.  So 
far  as  the  general  interests  of  the  State  are  concerned,  is  it  certain  their  removal 
would  not  be  a  public  benefit,  and  may  not  the  day  come,  when  she,  herself,  guarding 
her  own  interests  above  Pittsburg,  will  require  the  bridges  to  be  removed,  or  suitable 
provisions  to  be  made  for  the  increased  exigencies  of  navigation  ? 

2d.  The  right  of  Pennsylvania  to  bridge  the  Allegheny  and  Monongahela,  stands 
on  quite  other  ground  from  the  right  of  Virginia  to  bridge  the  Ohio.  One  conclusive 
difference  has  been  mentioned,  viz :  That  Virginia,  by  express  compact,  in  1789, 
agreed  that  the  use  and  navigation  of  the  river  Ohio,  through  her  territory,  should  be 
free  and  common  to  the  citizens  of  the  United  States.  [Rev.  co.  1819,  page  59.) 

3d.  Were  the  cases  exactly  the  same,  and  were  all  the  bridges  to  stand  or  fall 
together,  what  is  the  privilege  of  crossing  the  Allegheny  and  Monongahela  by  bridge, 
instead  of  a  ferry,  compared  with  the  navigation  up  and  down  the  Ohio  ?  With 
Wheeling,  as  head  of  navigation,  in  high  as  well  as  low  water,  large  boats  excluded 
from  Pittsburg  at  all  stages — ship  building  cut  off — exclusive  sovreignty  and  dominion 
over  the  river  yielded  to  Virginia  and  the  bordering  States,  for  them  to  regulate  and 
control  navigation  at  will.  Who  would  consider  suchresults  compensated  by  Virginia’s 
consent  to  bridge  the  Allegheny  and  Monongahela?  or  who  would  barter  the  free 
navigation  of  the  Ohio  river  for  any  particular  mode  of  crossing  those  streams  ? 

4th.  Supposing  an  arrangement,  as  proposed  by  Mr.  Stuart,  to  be  made,  and  the 
suit  against  the  Wheeling  bridge  company  abandoned,  what  security  is  thereby  gained 
for  the  bridges  and  aqueducts  on  the  Allegheny  and  Monongahela  ?  Can  the  Wheeling 
bridge  company,  or  even  the  State  of  Virginia,  warrant  and  defend  them  ?  They  are 
equally  assailable,  whether  the  Wheeling  bridge  stands  or  falls.  In  any  event  they  must 
rest  upon  the  right  of  Pennsylvania,  not  the  permission  of  Virginia,  to  erect  them.  That 
right  can  neither  be  strengthened  nor  weakened  by  any  thing  done  in  or  by  Virginia. 
If  the  right  be  questionable,  citizens  of  any  State,  as  well  as  Virginia,  maj  question 
it.  No  one  but  themselves  would  be  bound  by  any  stipulation  the  defendants  could 
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make.  In  no  possible  event,  therefore,  can  any  benefit  ensue  to  the  Allegheny  and 
Monongahela  bridges  by  any  arrangement  with  the  Wheeling  bridge  company. 

We  are,  therefore,  of  opinion,  that  no  arrangement  of  the  pending  controversy  can 
be  made,  because : 

1st.  The  Legislature  of  Pennsylvania,  by  unanimous  resolution  of  both  houses, 
have  expressly  directed  the  pending  suit  to  be  prosecuted  to  final  decree  and  execution. 

2d.  The  grounds  assumed  by  the  defendants,  in  justifying,  under  the  exclusive 
sovreignty  and  dominion  of  Virginia,  and  similar  assumptions  by  other  bordering 
States,  threatening  the  freedom  and  security  of  navigation  on  the  Ohio  river,  render 
a  judicial  decision  of  that  question  essential  to  the  commercial  rights  of  Pennsylvania. 

3d.  The  admitted  injury  to  the  public  works  of  Pennsylvania,  require  no  less 
remedy  than  that  recommended  for  a  compromise  by  Chancellor  Walworth,  a  compe¬ 
tent  and  disinterested  referee. 

4th.  The  consequences  threatened  against  the  bridges  and  aqueducts  on  the  Alle¬ 
gheny  and  Monongahela  rivers,  never  can  take  place. 

5th.  These  consequences,  if  possible  to  ensue,  cannot  be  averted  nor  diminished 
by  any  arrangement  with  the  defendants. 

C.  DARRAOH, 

CHARLES  SHALER, 
EDWIN  M.  STANTON. 
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